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Orders, Family Court, New York County (Gail A. Adams, Referee), 
entered on or about December 18, 2017, and on or about January 8, 2018, 
which, to the extent appealed from as limited by the brief, denied respondent 
father’s motion to modify a custody order issued by a Texas court, unanimously 
vacated, on the law, without costs, as void for lack of subject matter jurisdiction. 

Under the Uniform Child Custody Jurisdiction and Enforcement Act, 
codified as Domestic Relations Law (DRL) §76 et seq., Family Court did not 
have subject matter jurisdiction to make a determination as to respondent’s 
motion to modify the parties’ existing custody agreement issued by a Texas 
court. There is no dispute that respondent continues to reside in Texas, and 
there is no evidence that the Texas court has determined that it no longer has  
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exclusive, continuing jurisdiction over the matter (see DRL 76-a, 76-b; Stocker 
v. Sheehan, 13 AD3d 1, 4 [1st Dept 2004]). Accordingly, the court’s denial of  
respondent’s motion is vacated as void (see generally Lacks v. Lacks, 41 
NY2d 71, 74-76 [1976]). 
 

THIS CONSTITUTES THE DECISION AND ORDER OF THE SUPREME 
COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

By Friedman, J.P., Kapnick, Webber, González, JJ. 

CASE COMMENTARY 

Significant that subject matter jurisdiction is so non-waivable, that even when 
the movant for the relief below is the same one seeking to have the decision 
rendered null and void due to lack of subject matter jurisdiction, he will prevail, 
and principles of estoppel will not apply.   

CASE SUMMARY 

In a decision that underlines the principle that a lack of subject-matter 
jurisdiction is not waivable and may be raised at any time,  the First Department 
“vacated as void” the dismissal by Family Court, New York County, of appellant 
father’s petition for modification of a custody agreement “So Ordered” by a 
Texas court.  Notwithstanding the fact that appellant father had sought 
modification in the Family Court, the First Department held that the Family Court 
lacked subject-matter jurisdiction pursuant to the Uniform Child Custody 
Jurisdiction and Enforcement Act  (specifically, DRL Sections 76-a and 76-b) 
because, although the mother and child now reside in New York,  appellant 
father has continued to reside in Texas, so that Texas had continuing exclusive 



jurisdiction with respect to any modification application until such time as a 
Texas court surrendered that jurisdiction.   

The respondent father was represented by Harriet Newman Cohen of Cohen 
Rabin Stine Schumann LLP.  Tim James was on the brief. 
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