
Equating ‘Best’ With ‘Only’ in Interstate 
Custody Cases Under the UCCJEA

T
HIRTY-SIX years ago, in 1968, the
country was in turmoil, struggling
with the Vietnam War. Roe v. Wade
would not be decided for six more

years.1 The Women’s Liberation Movement
was not in full swing. Divorce was not the 
overwhelming phenomenon it would become
by the early ’70’s. In most states, including
New York, there was no equitable distribution 
of property, title controlled in divorce, marital 
misconduct (fault) barred the wife/mother
from being awarded alimony (the statute was
not gender-neutral),2 and the tender years 
presumption and mother-custody were not
only the norm, but also, what most families of
divorce opted for.

With that backdrop and with burgeoning
nationwide issues in family law, the National
Conference of Commissioners on Uniform
States Laws (NCCUSL), whose goal it is to
encourage the states to adopt uniform laws for
interstate family law relations, promulgated
the Uniform Child Custody Jurisdiction Act
(UCCJA). Its purpose was to prevent the 
unilateral removal, “parental kidnapping,” of
children by parents from state to state in our
increasingly divorcing and mobile society.

The legislatures of the 50 states, the District of
Columbia, Puerto Rico and the Virgin Islands,
voluntarily adopted one form or another of the
UCCJA over approximately the next 15 years.3

New York enacted its version by its Laws of 1977,
Chapter 493, effective Sept. 1, 1978.4

Unfortunately, however, the state-by-
state variations in the Act, including the

differences in the weight to be given to the
factors by which to determine the sole and
exclusive state to exercise jurisdiction, led
to inconsistencies in its application and to
the continuation of the conflicting custody
determinations in interstate child custody
and visitation proceedings that the
Commissioners had hoped the UCCJA
would obviate. The uniformity in core 
concepts that was essential for the Act to
do more good than harm was not realized. 

And thus, as will be explained in more detail
later, a new law, the Uniform Child-Custody
Jurisdiction and Enforcement Act (UCCJEA)
was promulgated by the NCCUSL. When it

became law in New York effective April 28,
2002, the state’s version of the UCCJA was
repealed in all respects.

Has the UCCJEA been more effective than
the UCCJA in equating what is “best” for 
children in interstate child custody and 
visitation cases with “only,” meaning the one
and only place where the initial or modifying
custody determination can be made? 

It would appear that it is off to a good start in
a difficult area. Some background may help.

Why the UCCJA Failed

The quest for uniformity in custody
determinations under the UCCJA was 

vitiated by several items: (1) the law had four
alternative jurisdictional grounds on which to
make a child custody determination — home
state, significant connection, emergency, and
“there is no other place with jurisdiction”
grounds; and (2) the Model Uniform UCCJA
did not prioritize any of the factors and 
permitted a court to look at “best interests”
along with the significant connection factor 
to determine whether it could exercise 
jurisdiction over the proceeding, The UCCJA
left the door too widely opened for subjective
jurisdictional determinations.

In addition, the individual states modified
critical aspects of the model statute promulgat-
ed by the Commissioners. 

For example, Texas prioritized “home state”
jurisdiction over other jurisdictional bases,
such as significant connections.5 Arizona
equated “domicile” with “home state” — a 
definition that was not found in the 
Acts of the other states.6 Alaska omitted 
altogether the “significant connections” basis
of jurisdiction of the UCCJA.7 New York‘s 
version, which was virtually identical to 
the Model Uniform Act, provided four 
alternative jurisdictional bases that permitted
a court to determine custody: home state 
jurisdiction; minimum contacts with the 
state coupled with a best interests test; 
emergency jurisdiction; and lack of an 
alternate jurisdiction.8

For these and other reasons, the main goal of
the UCCJA proved unattainable. According to
Robert G. Spector, the Reporter for the Drafting
Committee of the NCCUSL for the Uniform
Child Custody Jurisidiction and Enforcement
Act (UCCJEA),9 “[C]ourts rendered decisions
that were doctrinally inconsistent as they 
provided for the primacy of one goal or 
another depending on the result they wished
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to accomplish in an individual case.”10 

To eliminate the inconsistencies is the purpose
of the UCCJEA. 

Impact of Federal Laws

In promulgating the UCCJEA, the National
Commissioners were also responding to federal
laws that were impacting interstate child custody
and child support practice. Many of these laws
were not in existence in 1968 when the UCCJA
was promulgated.

Among these were the Parental
Kidnapping Prevention Act of 1980
(PKPA),11 the Hague Convention on the
Civil Aspects of International Child
Abduction that was ratified in 1986,12 the
International Child Abduction Remedies
Act that was enacted in 1988,13 and the
Violence Against Women Act, enacted in
1994 (VAWA).14

Two other major reasons behind the reform
of the UCCJA were the improvements in 
inter- and intrastate support enforcement 
and guidelines mandated by the federal 
government in order not to forfeit federal 
funding to a particular state, and the new
Uniform Interstate Family Support Act of 
1996 (UIFSA)15 that completely revised 
and replaced the Revised Uniform Reciprocal
Enforcement of Support Act (RURESA), 
that itself had revised and replaced the
Uniform Reciprocal Enforcement of Support
Act (URESA).16

New York enacted its version of UIFSA at
Article 5-B of the Family Court Act of the
State of New York (FCA), §§580-101 through
580-905. Enacted by the Laws of 1997, Chapter
398, Section 36, and effective as of Dec. 31,
1997, UIFSA in New York repealed the
Uniform Support of Dependents Law
(USDL),17 found at Article 3-A of the
Domestic Relations Law of New York (DRL).
Expressly excluded from repeal were “[t]hose
cases pending which were maintainable under
subdivision 1 of section 35 of the domestic 
relations law [inter- county cases]; provided,
however, no new petition may be commenced
under Article 3-A.”18

New York’s version of the UCCJEA, unlike
UIFSA, contains no similar savings clause for
any part of the UCCJA. On the contrary, the
UCCJA has been completely repealed by the

UCCJEA, and the repealed UCCJA has no
further applicability to child custody or 
visitation cases commenced after the effective
date of the UCCJEA, as is stated in the 
transitional provision of the Model Uniform
UCCJEA as well as in the miscellaneous and
transitional provisions of the various state
acts19 and in the state legislative histories of
the UCCJEA, such as New York’s.20

The PKPA

The federal Parental Kidnapping Prevention
Act impacted on interstate uniformity and
enforceability of custody determinations by 
prioritizing “home state” over the four 
alternative jurisdictional grounds set forth in
the UCCJA for exercising jurisdiction. Under
the state statutes, more than one state might
and did have a reasonable basis to exercise juris-
diction with the result that multiple states exer-
cised jurisdiction at the same time.21

Under the PKPA’s full faith and credit 
provision, as under the UCCJEA but not
under the UCCJA, a home state child custody
determination had priority over a determina-
tion made by a court exercising “significant
connection” jurisdiction and was entitled to
enforcement.22 Under the UCCJA and the
Model Uniform version of it, this, in and of
itself, even without regard to the fact that the
states’ UCCJAs differed materially one from
another, led to inconsistency and multiplicity
of lawsuits and litigation. 

VAWA

VAWA’s inclusion of domestic violence as a
disqualifier to be given due consideration
regarding custody — UCCJA had no similar
provision — impacted on the continuing 
viability of the law. It was time for the UCCJA
to be revamped. 

The UCCJEA that was enacted in 35 states
and has been introduced in at least five 
more validates that disqualifier. In the New
York version, the courts are directed to 
restrict custody and visitation for a person 
convicted of perpetrating domestic violence,
including by murdering a parent, legal custodi-
an, legal guardian, sibling, half-sibling or 
step-sibling of a child (unless the convicted 
person was herself/himself the victim of 

domestic violence at the hands of the victim
who was murdered).23

The UCCJEA Is Adopted 

The UCCJEA was adopted by the
National Conference of Commissioners on
Uniform States Laws in July 1997, approved
by the American Bar Association House of
Delegates in February 1998, and became
effective in New York as new Article 5-A of
the DRL, §§75 through 78, effective April
28, 2002.24 The Act became effective in 36
other states and the District of Columbia as
of 2003 and was introduced in seven other
states and the Virgin Islands as of 2004.25

With the enactment of the new law, New
York’s version of the UCCJA, former Article 
5-A of DRL, was repealed in all respects. 

The new state UCCJEAs were not simply
intended to amend the state UCCJAs. 
They were intended to replace and repeal 
these statutes with a new and different law, 
dramatically revamped to achieve what the

old law failed to achieve — clarity and 
uniformity in the area of interstate custody and
visitation. Under the new law, “best” equates
with “only,” and the subjective standard of
“best interests” is not reached until after 
jurisdiction has been determined. 

UCCJA, UCCJEA Not Same Law

The UCCJEA differs from the UCCJA in
material and substantive ways. In a major 
departure from the UCCJA, the UCCJEA gives
priority to home state jurisdiction, bringing it in
line with the federal PKPA, thus reducing the
possibility of a state court exercising jurisdiction
inconsistently with the PKPA and improving
the chances that the state court order will 
entitled to interstate enforcement as a matter 

of federal law. 
Under the UCCJEA, unlike the UCCJA,

significant connection jurisdiction is no longer
equal to home state jurisdiction for purpose 
of making a child custody determination.
Nevertheless, if there is no home state, 
there may be two states with significant 
connection jurisdiction. 

In that event, because only one court should
exercise jurisdiction over the case under the
UCCJEA, a conflict will generally be resolved
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in favor of the first filed proceeding, a provision
that leaves viable the race to the courthouse.
The race can be lost if communication between
the courts of the two states results in the court
presiding over the first filed proceeding 
deferring to the other significant connection
state for reasons of unjustifiable conduct or
forum non conveniens. 

Emergency jurisdiction, the third basis for
jurisdiction under the UCCJA, has been
removed from the initial jurisdiction section, and
a new section covering all aspects of emergency
jurisdiction has been added in the UCCJEA.

The new third basis for initial jurisdiction
under the UCCJEA, forum non conveniens,
depends on the decline of jurisdiction by the
home state court, if there is one, in favor of
another more appropriate court. If no court has
jurisdiction, a court may fill that vacuum and
exercise jurisdiction to make an initial child 
custody order.

Modification jurisdiction under the UCC-
JEA is also different than under the UCCJA.
Under the UCCJA, the fact that more than
one state had the sort of relationship to the
child that provided it with jurisdiction to
hear the case led to multiple proceedings and
inconsistent results — the very antithesis of
serving a child’s best interests.

By way of contrast, under the UCCJEA,
including New York’s version, once a court has
made an initial custody determination 
consistent with, or pursuant to, i.e., under, the
UCCJEA, that court has exclusive, continuing
jurisdiction until neither the child, nor the
child and a parent, have a significant 
connection with the state, and substantial 
evidence concerning the child is no longer
available in the state, or the child and its 
parents no longer live in the state that made
the initial custody determination under the
UCCJEA. In the New York version of the
UCCJEA, a court of this state that has made a
child custody determination consistent with
§76 or 76-b of that title has such exclusive,
continuing jurisdiction.26

A Line in the Sand 

A recent Connecticut case, Graham v.
Graham,27 has interpreted the UCCJEA in the
following circumstance. A parent commences a
proceeding to modify a pre-UCCJEA child 

custody determination in the court of the state
that made the initial determination. If the 
parent does so after that state has adopted the
UCCJEA and repealed its UCCJA, that state
no longer has “exclusive, continuing, 
jurisdiction” to modify its own pre-UCCJEA
order —  if, at that time, another state is the
“home state” of the child. 

In Graham, the petitioner commenced
modification proceedings in the Connecticut
court in April 2001. It was a proceeding to
modify a Connecticut custody determination
entered in January 1999, more than a year

and a half before Connecticut’s enactment of
its UCCJEA on July 1, 2000.28 The Graham
court found that April 2001, the date of the
petitioner’s request for relief, was the 
operative date for purposes of determining
Connecticut’s jurisdiction. 

Stating that under its UCCJEA, exclusive,

continuing jurisdiction exists only if the 

UCCJEA was in effect when the last custody

determination was made, the Graham court

held that Connecticut did not have exclusive

continuing jurisdiction, because the last 

determination was made in 1999, before 

UCCJEA came into effect in Connecticut. 
Connecticut’s UCCJEA, like New 

York’s, also contains a prohibition against
that state, in the absence of exclusive, 
continuing jurisdiction, asserting modifica-
tion jurisdiction, unless it could have, on 
the commencement date of the modification 
proceeding, made an initial custody 
determination pursuant to the UCCJEA.
Since it could not assert modification 
jurisdiction, because the child’s home 
state was elsewhere, the Graham court stated
that it did not have jurisdiction and 
that, “under the UCCJEA, jurisdiction 
largely depends on the status of the 
involved individuals on the date of the 

commencement of the proceeding.
Jurisdiction attaches at the commencement
of a proceeding.”29

Transitional Provisions

A transitional provision that is part of the
Model Uniform UCCJEA has been incorporat-
ed into many of the states’ versions of it. This
provision establishes as an operative date, for
purposes of ascertaining which state has
jurisdiction, the date on which the post-UCC-
JEA application is filed, as follows:

Transitional Provision. — a motion or other
request for relief made in a child custody
proceeding or to enforce a child custody
determination which was commenced
before the effective date of this chapter is
governed by the law in effect at the time the
motion or other request was made.”30

This indicates the intent of the drafters of
the Model Uniform UCCJEA and of the 
state legislatures that there be a clean break
between the enforcement of the UCCJEA and
its predecessor, the UCCJA, and that the 
UCCJEA not be applied retroactively, but 
only to proceedings commenced and motions
filed after its effective date. This transitional 
provision requires enforcement of the law 
in effect at the time “the motion or other
request [for relief] was made.” As Professor
Spector explains in his commentary on 
this provision: 

A child custody proceeding will last
throughout the minority of the child. 
The commencement of a custody proceeding
prior to this Act does not mean that jurisdiction
will continued to be governed by prior law. 
The provisions of this act apply if a motion 
to modify an existing determination is filed
after the enactment of this Act (emphasis 
supplied.).31

The statement of legislative purpose that
accompanies New York’s UCCJEA contains
similar language, as follows:

§2. This act shall take effect 180 days after
it shall have become a law and shall apply
to all actions and proceedings commenced
on or after such date; provided, however,
that a motion or other request for relief
made in a child custody proceeding or to
enforce a child custody determination
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which was commenced before the effective
date of this act shall be governed by the law
in effect at the time the motion or other
request was made.32

Thus, New York has adopted the Model
Uniform Act position that the provisions of the
new UCCJEA apply to motions filed after 
its enactment and that commencement of a 
custody proceeding when the UCCJA was in
effect does not mean that jurisdiction will 
continued to be governed by that prior law. 

In furtherance of the intent of the drafters 
to avoid duplicate litigations and lack of 
uniformity, this provision appears to signify that
if the home state has adopted the UCCJEA on
the date that a request for relief is made — the
operative date — the request is properly filed
and jurisdiction accepted in the home state
(absent unjustifiable conduct or forum non
conveniens). The initial state of determination,
if that determination was made under the prior
law, i.e., under the UCCJA, and the UCCJA
was thereafter repealed in that state, even if one
parent still resides in that state, will not be the
proper state to exercise jurisdiction.

Conclusion

The more successful the UCCJEA can be in
accomplishing its goal of equating “best” with
“only” in interstate child custody and visitation
cases, the more successful it will be in preserving
the well being of the child. The home state of
the child has been given the priority in 
determining exclusive jurisdiction by the 
UCCJEA. That should go a long way in 
promoting certainty, predictability and the
avoidance of multiple suits — all in the best
interests of the children.
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